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(Reference for a preliminary ruling — Council Directive 2011/16/EU - Administrative cooperation in the field of
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I. Introduction

1. Whereas tax evasion, fraud and abuse have been one of the greatest preoccupations of any government
since the dawn of time, base erosion and profit shifting (‘BEPS’) strategies are a relatively new phenomenon. BEPS
strategies are, in essence, aggressive international tax-planning strategies that exploit gaps and mismatches in tax
rules in order to shift profits artificially to locations where they are subject to non-taxation or reduced taxation,
which results in little or no tax being paid and significant revenue losses for governments. (2)

2. The growing impact of those strategies on the public treasury — which is due to a range of factors, including
increased mobility, global value chains and digitalisation of the economy - and increased awareness of citizens -
which view them as undermining the fairness and integrity of tax systems - led to discussions, both at the global
level and within the European Union, on how governments should respond to that phenomenon.

3. One of the key instruments adopted by the European Union in that context is Council Directive (EU)
2018/822 of 25 May 2018 amending Directive 2011/16/EU as regards mandatory automatic exchange of
information in the field of taxation in relation to reportable cross-border arrangements. (3) In essence, Directive
2018/822 introduces a mandatory disclosure regime for intermediaries and taxpayers, coupled with an automatic
exchange of information between the Member States’ tax authorities, regarding potentially ‘aggressive’ cross-
border tax arrangements.(4)

4. In the present case, the Court is called upon to review the lawfulness of that regime. Indeed, the five
questions referred by the Cour constitutionelle (Constitutional Court, Belgium) raise a variety of legal issues in that
respect. Some of those questions concern specific aspects of Directive 2018/822, while others touch upon more
general issues, among which, most notably, whether the interference with the private life of the individuals required
to file the relevant information with the competent authorities infringes Article 7 of the Charter of Fundamental
Rights of the European Union (‘the Charter’).

II. Legal framework

A. European Union law
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5. Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation and
repealing Directive 77/799/EEC (5) established a system for secure administrative cooperation between the
Member States’ national tax authorities and laid down the rules and procedures for exchanging information for tax
purposes.

6. Directive 2011/16 was amended on a number of occasions, in particular, as indicated above, by Directive
2018/822.(6)
7. Recitals 2, 4, 6, 8, and 9of Directive 2018/822 read: (7)

Member States find it increasingly difficult to protect their national tax bases from erosion as tax-planning
structures have evolved to be particularly sophisticated and often take advantage of the increased mobility of both
capital and persons within the internal market. Such structures commonly consist of arrangements which are
developed across various jurisdictions and move taxable profits towards more beneficial tax regimes or have the
effect of reducing the taxpayer’s overall tax bill. As a result, Member States often experience considerable
reductions in their tax revenues, which hinder them from applying growth-friendly tax policies. It is therefore
critical that Member States’ tax authorities obtain comprehensive and relevant information about potentially
aggressive tax arrangements. Such information would enable those authorities to react promptly against harmful
tax practices and to close loopholes by enacting legislation or by undertaking adequate risk assessments and
carrying out tax audits. ...

... the Commission has been called on to embark on initiatives on the mandatory disclosure of information on
potentially aggressive tax-planning arrangements along the lines of Action 12 of the OECD [BEPS Project]. In this
context, the European Parliament has called for tougher measures against intermediaries who assist in
arrangements that may lead to tax avoidance and evasion. ...

The reporting of potentially aggressive cross-border tax-planning arrangements can contribute effectively to the
efforts for creating an environment of fair taxation in the internal market. In this light, an obligation for
intermediaries to inform tax authorities of certain cross-border arrangements that could potentially be used for
aggressive tax planning would constitute a step in the right direction. In order to develop a more comprehensive
policy, it would also be necessary that as a second step, following the reporting, the tax authorities share
information with their peers in other Member States. ...

To ensure the proper functioning of the internal market and to prevent loopholes in the proposed framework of
rules, the reporting obligation should be placed upon all actors that are usually involved in designing, marketing,
organising or managing the implementation of a reportable cross-border transaction or a series of such
transactions, as well as those who provide assistance or advice. It should not be ignored either that, in certain
cases, the reporting obligation would not be enforceable upon an intermediary due to a legal professional privilege
or where there is no intermediary because, for instance, the taxpayer designs and implements a scheme in-
house. ... It would therefore be necessary to shift the reporting obligation to the taxpayer who benefits from the
arrangement in such cases.

Aggressive tax-planning arrangements have evolved over the years to become increasingly more complex and are
always subject to constant modifications and adjustments as a reaction to defensive countermeasures by the tax
authorities. Taking this into consideration, it would be more effective to endeavour to capture potentially aggressive
tax-planning arrangements through the compiling of a list of the features and elements of transactions that present
a strong indication of tax avoidance or abuse rather than to define the concept of aggressive tax planning. Those
indications are referred to as “hallmarks”.

8. Article 3 of Directive 2011/16 includes the ‘Definitions’, inter alia, of ‘cross-border arrangement’ (point 18),
*hallmark” (point 20), ‘intermediary’ (point 21), ‘associated enterprise’ (point 23), ‘marketable arrangement’
(point 24) and ‘bespoke arrangement’ (point 25).

9. Article 8ab of Directive 2011/16 (*Scope and conditions of mandatory automatic exchange of information on
reportable cross-border arrangements’), states:
‘1. Each Member State shall take the necessary measures to require intermediaries to file information that is

within their knowledge, possession or control on reportable cross-border arrangements with the competent
authorities within 30 days beginning:

on the day after the reportable cross-border arrangement is made available for implementation; or

on the day after the reportable cross-border arrangement is ready for implementation; or

when the first step in the implementation of the reportable cross-border arrangement has been made,
whichever occurs first.

Notwithstanding the first subparagraph, intermediaries referred to in the second paragraph of point 21 of Article 3
shall also be required to file information within 30 days beginning on the day after they provided, directly or by
means of other persons, aid, assistance or advice.

5. Each Member State may take the necessary measures to give intermediaries the right to a waiver from filing
information on a reportable cross-border arrangement where the reporting obligation would breach the legal
professional privilege under the national law of that Member State. In such circumstances, each Member State shall
take the necessary measures to require intermediaries to notify, without delay, any other intermediary or, if there is
no such intermediary, the relevant taxpayer of their reporting obligations under paragraph 6.

Intermediaries may only be entitled to a waiver under the first subparagraph to the extent that they operate within
the limits of the relevant national laws that define their professions.

6. Each Member State shall take the necessary measures to require that, where there is no intermediary or the
intermediary notifies the relevant taxpayer or another intermediary of the application of a waiver under



paragraph 5, the obligation to file information on a reportable cross-border arrangement lie with the other notified
intermediary, or, if there is no such intermediary, with the relevant taxpayer.

7. The relevant taxpayer with whom the reporting obligation lies shall file the information within 30 days,
beginning on the day after the reportable cross-border arrangement is made available for implementation to that
relevant taxpayer, or is ready for implementation by the relevant taxpayer, or when the first step in its
implementation has been made in relation to the relevant taxpayer, whichever occurs first.

14. The information to be communicated by the competent authority of a Member State under paragraph 13

shall contain the following, as applicable:

the identification of intermediaries and relevant taxpayers, including their name, date and place of birth (in the
case of an individual), residence for tax purposes, TIN and, where appropriate, the persons that are associated
enterprises to the relevant taxpayer;

details of the hallmarks set out in Annex IV that make the cross-border arrangement reportable;

a summary of the content of the reportable cross-border arrangement, including a reference to the name by which
it is commonly known, if any, and a description in abstract terms of the relevant business activities or
arrangements, without leading to the disclosure of a commercial, industrial or professional secret or of a
commercial process, or of information the disclosure of which would be contrary to public policy;

the date on which the first step in implementing the reportable cross-border arrangement has been made or will
be made;

details of the national provisions that form the basis of the reportable cross-border arrangement;
the value of the reportable cross-border arrangement;

the identification of the Member State of the relevant taxpayer(s) and any other Member States which are likely to
be concerned by the reportable cross-border arrangement;

the identification of any other person in a Member State likely to be affected by the reportable cross-border
arrangement, indicating to which Member States such person is linked.’

10. Article 25a of Directive 2011/16 (‘Penalties’) provides:

‘Member States shall lay down the rules on penalties applicable to infringements of national provisions adopted
pursuant to this Directive and concerning Articles 8aa, 8ab and 8ac, and shall take all measures necessary to
ensure that they are implemented. The penalties provided for shall be effective, proportionate and dissuasive.’

11. Annex IV of Directive 2011/16 is entitled ‘Hallmarks’. Part I of Annex IV (*Main benefit test’) reads:

‘Generic hallmarks under category A and specific hallmarks under category B and under points (b)(i), (c) and (d) of
paragraph 1 of category C may only be taken into account where they fulfil the ‘main benefit test’.

That test will be satisfied if it can be established that the main benefit or one of the main benefits which, having
regard to all relevant facts and circumstances, a person may reasonably expect to derive from an arrangement is
the obtaining of a tax advantage.

In the context of hallmark under paragraph 1 of category C, the presence of conditions set out in points (b)(i), (c)
or (d) of paragraph 1 of category C cannot alone be a reason for concluding that an arrangement satisfies the main
benefit test.’

Part II of Annex IV includes the ‘Categories of hallmarks’, in the following manner: A. Generic hallmarks linked to
the main benefit test; B. Specific hallmarks linked to the main benefit test; C. Specific hallmarks related to cross-
border transactions; D. Specific hallmarks concerning automatic exchange of information and beneficial ownership;
and E. Specific hallmarks concerning transfer pricing.

B. National law

12. The Kingdom of Belgium has transposed Directive 2018/822 a law of 20 December 2019. (8)

I1I. Facts, national proceedings and the questions referred for a preliminary ruling

13. In 2020, the Belgian Association of Tax Lawyers (‘BATL’), Ordre des barreaux francophones et
germanophone (‘OBFG’), Orde van Vlaamse Balies and Others (‘OVBQO’), Institut des conseillers fiscaux et des
experts-comptables (‘ICFC’) (collectively, ‘the applicants in the main proceedings’) brought proceedings before the
Cour constitutionelle (Constitutional Court), asking that court to suspend the law of 20 December 2019 and to set it
aside, in whole or in part, on the ground that that law transposed a directive which was unlawful, in whole or in
part. In their view, Directive 2018/822 infringes a humber of provisions of the Charter and general principles of EU
law.

14. The Cour constitutionelle (Constitutional Court), harbouring doubts as to the proper interpretation of certain
provisions of the Charter and general principles of EU law, decided to stay the proceedings and to refer the
following questions to the Court of Justice for a preliminary ruling:

Does [Directive 2018/822] infringe Article 6(3) [TEU] and Articles 20 and 21 of the [Charter] and, more
specifically, the principles of equality and non-discrimination as guaranteed by those provisions, in that [Directive
2018/822] does not limit the reporting obligation in respect of cross-border arrangements to corporation tax, but
makes it applicable to all taxes falling within the scope of [Directive 2011/16,] which include under Belgian law not
only corporation tax, but also direct taxes other than corporation tax and indirect taxes, such as registration fees?

Does [Directive 2018/822] infringe the principle of legality in criminal matters as guaranteed by Article 49(1) of
the [Charter] and by Article 7(1) of the European Convention on Human Rights [(‘the ECHR’)], the general principle
of legal certainty and the right to respect for private life as guaranteed by Article 7 of the [Charter] and by Article 8
of the [ECHR], in that the concepts of ‘arrangement’ (and therefore the concepts of ‘cross-border arrangement’,
‘marketable arrangement’ and ‘bespoke arrangement’), ‘intermediary’, ‘participant’, ‘associated enterprise’, the
terms ‘cross-border’, the different ‘hallmarks’ and the ‘main benefit test’ that [Directive 2018/822] uses to
determine the scope of the reporting obligation in respect of cross-border arrangements, are not sufficiently clear
and precise?



Does [Directive 2018/822], in particular in so far as it inserts Article 8ab(1) and (7) into [Directive 2011/16],
infringe the principle of legality in criminal matters as guaranteed by Article 49(1) of the [Charter] and by
Article 7(1) of the [ECHR], and infringe the right to respect for private life as guaranteed by Article 7 of the
[Charter] and by Article 8 of the [ECHR], in that the starting point of the 30-day period during which the
intermediary or relevant taxpayer must fulfil its reporting obligation in respect of a cross-border arrangement is not
fixed in a sufficiently clear and precise manner?

Does Article 1(2) of [Directive 2018/822] infringe the right to respect for private life as guaranteed by Article 7 of
the [Charter] and by Article 8 of the [ECHR], in that the new Article 8ab(5) which it inserted in [Directive 2011/16],
provides that, where a Member State takes the necessary measures to give intermediaries the right to a waiver
from filing information on a reportable cross-border arrangement where the reporting obligation would breach legal
professional privilege under the national law of that Member State, that Member State is obliged to require the
intermediaries to notify, without delay, any other intermediary or, if there is no such intermediary, the relevant
taxpayer, of their reporting obligations, in so far as the effect of that obligation is to oblige an intermediary bound
by legal professional privilege subject to criminal sanctions under the national law of that Member State to share
with another intermediary, not being his client, information which he obtains in the course of the essential activities
of his profession?

Does [Directive 2018/822] infringe the right to respect for private life as guaranteed by Article 7 of the [Charter]
and by Article 8 of the [ECHR], in that the reporting obligation in respect of cross-border arrangements interferes
with the right to respect for the private life of intermediaries and relevant taxpayers which is not reasonably
justified or proportionate in the light of the objectives pursued and which is not relevant to the objective of
ensuring the proper functioning of the internal market?’

15. Written observations in the present proceedings have been submitted by the applicants in the main
proceedings, the Conseil National des Barreaux de France, the Belgian, Czech, Spanish and Polish Governments,
the Council of the European Union and the European Commission. Those parties, with the exception of the Czech
Government, also presented oral argument at the hearing on 30 November 2023.

16. By letters of 20 October 2023, the Council and the Commission answered a question by the Court by
providing information concerning the Member States that, in conformity with Article 8ab of Directive 2011/16, took
measures to give certain intermediaries the right to a waiver in relation to filing information on a reportable cross-
border arrangement, in order to preserve the legal professional privilege accorded to them under national law.

IV. Analysis

17. By its questions, the referring court asks the Court to review, in the light of various general principles and
fundamental rights recognised in the EU legal order, the validity of Directive 2018/822, which amends Directive
2011/16 by introducing an obligation, for certain intermediaries and taxpayers, to report potentially aggressive
cross-border tax-planning arrangements to the competent Member States’ authorities (‘the reporting obligation’).
18. The five questions referred concern different aspects of the system introduced by Directive 2018/822. In
that regard, I would like to emphasise, from the outset, that my assessment will be strictly confined to the aspects
of Directive 2018/822 which the referring court considered, in its order for reference, to be potentially problematic.
An approach of judicial restraint in the present case seems to me all the more appropriate given the broad
formulation of certain questions, and the fact that the arguments put forward by the applicants in the main
proceedings to contest the lawfulness of Directive 2018/822 are not always focused on the issues actually raised by
the referring court.

A. First question: material scope of the reporting obligation and the principle of equality

19. By its first question, the referring court asks the Court whether Directive 2018/822 infringes the principles
of equality and non-discrimination, guaranteed by Articles 20 and 21 of the Charter, in that it introduces a reporting
obligation for cross-border arrangements that is not limited to corporate tax.

20. According to Article 2(1) and (2) of Directive 2011/16, its provisions — and thus also the reporting obligation
provided for in Article 8ab — apply to ‘all taxes of any kind levied by, or on behalf of, a Member State or the Member
State’s territorial or administrative subdivisions, including the local authorities’, and do not apply to ‘value added
tax and customs duties, or to excise duties covered by other Union legislation on administrative cooperation
between Member States, ... [nor] to compulsory social security contributions ....

21. In that regard, I find it appropriate to point out, at the outset, that the principles of non-discrimination and
of equal treatment represent, generally, two sides of the same coin. Indeed, the Court has consistently stated that
the former is an expression of the latter. Nevertheless, under EU law, ‘non-discrimination’ is a rather specific
concept: it concerns different treatment on the basis of certain specific prohibited grounds, such as those set out in
Article 21 of the Charter (sex, race, colour, ethnic or social origin, genetic features, language, religion or other
belief, political opinion, membership of a national minority, property, birth, disability, age or sexual orientation) or
in Article 18 TFEU (nationality). (9) In the light of that, it seems to me that the doubts of the referring court
concerning the scope of the reporting obligation introduced by Directive 2018/822 relate to a possible breach of the
principle of equality, and not of the principle of non-discrimination.

22. According to settled case-law, the principle of equality, which is one of the fundamental principles of EU law,
requires that comparable situations must not be treated differently and that different situations must not be treated
in the same way, unless such treatment is objectively justified. (10) The comparability of different situations must
be assessed with regard to all the elements which characterise them. These elements must, in particular, be
determined and assessed in the light of the subject matter and purpose of the EU act which makes the distinction
in question. The principles and objectives of the field to which the act relates must also be taken into account. (11)
23. As regards judicial review of whether EU legislation complies with the principle of equal treatment, the Court
has held that the legislature has, in the exercise of the powers conferred on it, broad discretion where it intervenes
in a field involving political, economic and social choices and where it is called on to undertake complex
assessments and evaluations (which is typically the case where the EU legislature adopts measures in the field of



taxation (12)). Thus, only if a measure adopted in this field is manifestly inappropriate in relation to the objectives
which the competent institutions are seeking to pursue can the lawfulness of such a measure be affected.(13)

24. It follows from the above that, in order to answer the question of the referring court, it is necessary to
determine whether, having regard in particular to the object and purpose of the rules introduced by Directive
2018/822, by subjecting all taxes falling within the scope of Directive 2011/16 to the reporting obligation, the EU
legislature has exceeded its margin of discretion by treating different situations in the same manner, without any
objective justification.

25. According to recitals 1 to 5 of Directive 2018/822, that directive aims, in the first place, at enhancing
transparency in the field of taxation, by allowing Member States’ tax authorities to ‘obtain comprehensive and
relevant information about potentially aggressive tax arrangements ... [in order to] enable those authorities to react
promptly against harmful tax practices and to close loopholes by enacting legislation or by undertaking adequate
risk assessments and carrying out tax audits’. The overarching aim of Directive 2018/822 is, as stated in recital 19
thereof, ‘to improve the functioning of the internal market by discouraging the use of aggressive cross-border tax-
planning arrangements’. (14)

26. Those aims are consistent with the overarching objective pursued by Directive 2011/16, which is, in
essence, to develop administrative cooperation between the Member States’ tax authorities, in order to overcome
the negative effects which the creation of the internal market may have on the Member States’ ability to assess
taxes due properly. That difficulty may affect the operation of the national taxation systems, which may in turn
incite tax fraud and tax evasion, thereby jeopardising the correct functioning of the internal market. (15)

27. Against that background, I fail to see any element suggesting any plausible reason for which corporate tax
on the one hand, and other taxes falling within the scope of Directive 2011/16 on the other hand, should have been
treated differently.

28. As pointed out by the Governments of the Member States that submitted observations in the present
proceedings, as well as by the Council and the Commission, potentially aggressive cross-border tax arrangements
may concern a variety of taxes. (16) The possibility that such arrangements exploit loopholes in the national
taxation systems or conceal tax evasion or fraud exists regardless of the specific tax (or taxes) they are concerned
with. Accordingly, the risks posed by one tax or another for the Member States’ treasuries in the first place and, by
way of a consequence, for the integrity of the internal market, appear comparable.

29. I, thus, do not find it unreasonable that the EU legislature has decided to enhance administrative
cooperation on potentially aggressive cross-border tax arrangements with regard to a wide spectrum of taxes and
to subject all the taxes covered by Directive 2011/16 to the newly introduced reporting obligation. It is equally
reasonable that the taxes in respect of which administrative cooperation is governed by another set of rules (such
as those indicated in Article 2(2) of Directive 2011/16) are excluded from the scope of the reporting obligation.

30. The broad scope ratione tributi of the reporting obligation thus appears consistent with the subject matter
and purpose of the legal instrument which introduced it (Directive 2018/822) and, more generally, with the other
EU rules which govern the field to which that act relates (administrative cooperation in the field of taxation). In
fact, as the Polish Government points out, in so far as Directive 2018/822 is an instrument that amends Directive
2011/16, it is quite natural that the reporting obligation concerns all the taxes to which the other mechanisms of
cooperation included in Directive 2011/16 are applicable. (17)

31. The contrary views expressed by the applicants in the main proceedings fail to convince me.

32. First, I must say that I find it hard to understand why the fact that some of the hallmarks set out in
Annex IV of Directive 2011/16 are only applicable to corporate taxes would be of any relevance in order to
establish a possible breach of the principle of equality. It seems to me that the EU legislature’s desire to cover a
diverse array of taxes may justify the inclusion in Annex IV of a variety of hallmarks, with some of those being
more relevant for some taxes than others. Provided that at least some of the hallmarks may concern arrangements
which concern taxes other than corporate tax, (18) and that information on those arrangements may be helpful to
the competent authorities for the purpose of identifying loopholes, or combating tax evasion or fraud, I see no
issue with the lawfulness of the directive.

33. Second, it may well be true that the major problems for the national tax systems are the result of tax
arrangements which concern corporate tax. However, to the extent that - as said above - potentially aggressive
cross-border tax arrangements with regard to taxes other than corporate tax do exist, the choice of the EU
legislature to give a broad scope to the reporting obligation does not appear unreasonable.

34. In that context, I note that the applicants in the main proceedings have not provided any information to
suggest that the problems raised by tax arrangements resulting from arrangements which concern taxes other than
corporate tax are so minor that they should have been considered negligible by the EU legislature. (19) In any
event, as the Commission emphasised, it is fair to assume that if the reporting obligation were to concern only one
type of direct taxation (corporate tax), to the exclusion of other forms of direct taxation (for example, individual
income tax) and of indirect taxation, some taxpayers could have turned some taxable profits of companies into
other types of income not subject to the reporting obligation. That would undermine - as the Czech Government
pointed out - the achievement of the objective pursued by the directive in question.

35. Third, although the Commission’s Impact Assessment was particularly focused on the field of direct taxation
(personal and corporate income tax), that document made it very clear that ‘a reporting requirement may concern
schemes that relate to any type of tax’, and that ‘any type of tax or duty may suffer from aggressive tax
planning’. (20)

36. At any rate, the considerations developed by the Commission in its Impact Assessment do not detract from
the fact that, ultimately, the EU legislature decided to give the reporting obligation a broad scope, as shown by the
dual legal basis of Directive 2018/822: Articles 113 and 115 TFEU. The first provision enables the Council to adopt
‘provisions for the harmonisation of legislation concerning turnover taxes, excise duties and other forms of indirect
taxation’. The second provision empowers the Council to ‘issue directives for the approximation of such [Member



States’ laws] as directly affect the establishment or functioning of the internal market’, including on fiscal matters.
It cannot be disputed that such a dual legal basis permitted the EU legislature to adopt legislation which affects a
broad range of taxes, such as those that are now concerned by the reporting obligation.

37. It follows from the foregoing considerations that the examination of the first question has not revealed any
reason for taking the view that, by including taxes other than corporate tax, the EU legislature is in breach of the
principle of equality.

B. Second and third questions

1. Preliminary remarks

38. By its second and third questions, which can be examined together, the referring court asks the Court
whether (i) the concepts of ‘arrangement’ (as well as of ‘cross-border’, ‘marketable’ and ‘bespoke’ arrangement),
‘intermediary’, ‘participant’ and ‘associated enterprise’ referred to in Article 3 and/or Article 8ab of Directive
2011/16; (ii) the different hallmarks and the ‘main benefit test’ set out in Annex IV to Directive 2011/16; and (iii)
the 30-day rule set out in Article 8ab(1) and (7) of Directive 2011/16, are sufficiently clear and precise to comply
with the principles of legality of penalties and of respect for private life.

39. The assessment of the compatibility of Directive 2018/822 with those two principles raises different issues
and, consequently, requires different types of analysis (see Subsections 2 and 3 below).
40. Before that, however, a preliminary observation is in order. It seems to me that, in their observations on the

second and third questions, the applicants in the main proceedings conflate two sets of arguments: they contest,
on the one hand, the clarity and precision of the provisions of Directive 2018/822 and, on the other, the breadth of
those provisions.

41. Those complaints must nonetheless be distinguished. The second issue raises, in essence, a problem of
proportionality: whether those concepts are too broad and, as a result, the directive goes too far, catching too
many situations and/or creating too-far-reaching obligations. Therefore, in the present section of the Opinion (B), I
will focus my analysis on whether the concepts at stake are sufficiently clear and precise to satisfy the
requirements of legal certainty which are inherent in Article 49(1) and Article 7 of the Charter. The potential
overreaching of the provisions of Directive 2018/822 will be examined when assessing the fourth and fifth
questions referred (Sections C and D below).

2. Precision and clarity of Directive 2018/822 and the principle of legality of penalties

42. The principle of legality of penalties (nulla poena sine lege certa), enshrined in Article 49(1) of the Charter -
which constitutes a specific expression of the general principle of legal certainty (21) - is, in principle, applicable
only with regard to penalties that are of a criminal nature.

43. Article 25a of Directive 2011/16 (entitled ‘Penalties’) merely provides that (i) it is for Member States to lay
down the rules on penalties applicable to infringements of national provisions adopted pursuant to inter alia
Article 8ab thereof, and (ii) those penalties should be ‘effective, proportionate and dissuasive’. (22)

44, Accordingly, in so far as Directive 2011/16 does not require Member States to introduce criminal penalties
for breaches of the reporting obligation, the applicability of Article 49(1) of the Charter is not so obvious. In
principle, it is for the Member States to transpose the provisions set out in that directive in a manner which
complies with the fundamental rights and principles enshrined in the Charter (including the principle of legality of
penalties). (23)

45, That said, it cannot be excluded that - in the light of the subject matter and aim of the provisions
introduced by Directive 2018/822, and the requirement that the penalties be ‘effective’ and ‘dissuasive’ - Member
States might consider that failure to comply with the reporting obligation should necessarily be punished with
penalties of such a severity that they will inevitably be of a criminal nature.(24) I understand that that may be the
case of the Kingdom of Belgium. The referring court takes the view that, despite the penalties provided for under
Belgian law being labelled ‘administrative’, those penalties should be considered ‘criminal’ from a substantive
viewpoint. (25)

46. In such a case, the lack of clarity or precision of one or more concepts included in the provisions of Directive
2018/822 - especially since some of those provisions appear to leave little (or even no) room for manoeuvre for
the Member States’ transposition (26) - may actually result in that directive being unlawful for a breach of
Article 49(1) of the Charter. I shall now explain the circumstances in which that breach could occur.

(a) The relevant case-law

47. According to consistent case-law, the principle of legality of penalties requires that EU legislation must give
a clear definition of offences and the penalties which they attract. That requirement is satisfied where the individual
concerned is in a position to ascertain from the wording of the relevant provisions and, if need be, with the
assistance of the courts’ interpretation of it, what acts and omissions will render him or her criminally liable.(27)
48. That said, the Court has also made clear that the principle of legality of penalties cannot be interpreted as
precluding the gradual, case-by-case clarification of the rules on criminal liability by judicial interpretation, provided
that the result was reasonably foreseeable at the time the offence was committed, especially in the light of the
interpretation put on the provision in the case-law at the material time. (28)

49, In the light of the above, the fact that legislation refers to broad concepts which must be clarified gradually
does not, in principle, preclude that legislation from being regarded as laying down clear and precise rules allowing
individuals to predict which acts and omissions are liable to be subject to penalties of a criminal nature. (29) In
that regard, what matters is whether any ambiguity or vagueness in those concepts may be dispelled by using the
ordinary methods of interpretation of the law. In addition, when those concepts correspond to those employed in
relevant international agreements and practice, those agreements and practice may provide further guidance to the
interpreter. (30)

50. In the same vein, the Court has held that, since legislation must be of general application, its wording
cannot be absolutely precise. It follows that, while the use of the legislative technique of referring to general
categories, rather than to exhaustive lists, often leaves grey areas at the fringes of a definition, those doubts in



relation to borderline cases are not sufficient, in themselves, to make a provision incompatible with the principle of
legality, provided that the provision proves to be sufficiently clear in the large majority of cases. (31)

51. In addition, the Court has emphasised that the degree of foreseeability required depends to a considerable
degree on the content of the text in question, the field it covers and the number and status of those to whom it is
addressed. A law may still satisfy the requirement of foreseeability even if the person concerned has to take
appropriate legal advice to assess, to a degree that is reasonable in the circumstances of the case at issue, the
consequences which a given action may entail. This is particularly true in relation to persons carrying on a
professional activity, who are used to having to proceed with a high degree of caution when pursuing their
occupation. They can therefore be expected to take special care in assessing the risks that such an activity

entails. (32)
(b) Precision and clarity of the provisions introduced by Directive 2018/822
52. It is against those principles that I will now assess whether the provisions introduced by Directive 2018/822

may, due to a lack of precision and clarity of certain key concepts used therein, make it impossible for the
individuals concerned to identify the acts and omissions which might trigger their liability, and thus lead to the
imposition of criminal penalties upon them, in violation of the principle of legality of penalties whose core elements
I have just outlined.

(1) The concept of ‘arrangements’

53. The term ‘arrangements’ is employed in Article 8ab of Directive 2011/16 to identify the operations which, if
cross-border (within the meaning of Article 3, point 18, thereof), are subject to the reporting obligation when (as
stated by Article 3, point 19, thereof) they contain ‘at least one of the hallmarks set out in Annex IV’ to the same
directive.

54. That term, and its equivalents in the other language versions of that directive, (33) is certainly general in
nature and has a broad scope. However, that does not mean that, as claimed by the applicants in the main
proceedings, those terms are vague or ambiguous.

55. First, although the concept of ‘arrangements’ is not expressly defined in Directive 2018/822, its preamble
provides crucial indications. Recital 2 of Directive 2018/822 states that ‘Member States find it increasingly difficult
to protect their national tax bases from erosion as tax-planning structures have evolved to be particularly
sophisticated ... Such structures commonly consist of arrangements which are developed across various
jurisdictions and move taxable profits towards more beneficial tax regimes or have the effect of reducing the
taxpayer’s overall tax bill’. (34) ‘Tax-planning structures’ is, in turn, a term that is commonly used in the field of
international taxation. (35) In addition, recital 19 of Directive 2018/822 refers essentially to the same idea, with a
different expression: ‘this Directive ... targets schemes which are developed to potentially take advantage of market
inefficiencies that originate in the interaction amongst disparate national tax rules’. (36)

56. Second, it seems to me that the ordinary meaning of the term ‘arrangements’ (mechanisms, plans,
structures, schemes and so forth) is consistent with the EU legislature’s intention to capture a variety of legal
constructs - made up primarily of one or more (37) contracts, agreements, understandings and practices which
give rise to commercial transactions — which form a coherent whole, and are capable of affecting the tax liability of
(at least) one taxpayer.

57. Third I note that the use of the term ‘arrangements’, in the context of EU tax legislation, is not the product
of Directive 2018/822. Indeed, other provisions in that field — predating that directive - have made use of such a
term. (38) The applicants in the main proceedings did not argue that the use of that term has given rise to
situations of uncertainty in relation to those provisions. Nor is any element in that regard present in the case file.
(2) The concepts of 'cross-border’, ‘'marketable’ and 'bespoke’ arrangements

58. In the light of the above, it seems to me that, a fortiori, there should be no major issues concerning the
interpretation of the concepts of ‘cross-border’, ‘marketable’ and ‘bespoke’ arrangements, which are all defined in
Article 3 of Directive 2011/16.

59. First of all, as regards the term ‘cross-border arrangement’, it is defined in point 18 of Article 3 of Directive
2011/16 as ‘an arrangement concerning either more than one Member State or a Member State and a third country
where at least one of the following conditions is met: (a) not all of the participants in the arrangement are resident
for tax purposes in the same jurisdiction; (b) one or more of the participants in the arrangement is simultaneously
resident for tax purposes in more than one jurisdiction; (c) one or more of the participants in the arrangement
carries on a business in another jurisdiction through a permanent establishment situated in that jurisdiction and the
arrangement forms part or the whole of the business of that permanent establishment; (d) one or more of the
participants in the arrangement carries on an activity in another jurisdiction without being resident for tax purposes
or creating a permanent establishment situated in that jurisdiction; (e) such arrangement has a possible impact on
the automatic exchange of information or the identification of beneficial ownership’.

60. That definition appears, to my mind, to be quite clear: put simply, the arrangement must not be confined
within one Member State, but should concern at least one other country (Member State or third country). That
reading is consistent with the ordinary meaning of the word ‘cross-border’ (that is, involving at least two
countries), which is of common use in EU internal market law.

61. That reading is also consistent with the scope and objective of the legislation in question. As explained in
recital 10 of Directive 2018/822, since the reporting obligation is aimed at ensuring the proper functioning of the
internal market, it is necessary ‘to limit any common rules on reporting to cross-border situations, namely those
involving either more than one Member State or a Member State and a third country’. The cross-border
requirement follows also from the dual legal bases of Directives 2011/16 and 2018/822, which allow EU measures
related to the establishment and functioning of the internal market. (39)

62. Next, the terms ‘marketable arrangement’ and ‘bespoke arrangement’ are defined, respectively, in points 24
and 25 of Article 3 of Directive 2011/16. Those two forms of arrangements are clearly meant to be alternative
subgroups of ‘cross-border arrangements’: any such arrangement must be either one or the other. A ‘marketable



arrangement’ is ‘a cross-border arrangement that is designed, marketed, ready for implementation or made
available for implementation without a need to be substantially customised’, whereas a ‘bespoke arrangement’ is
‘any cross-border arrangement that is not a marketable arrangement’.

63. The only issue which may perhaps raise some interpretative questions is, I believe, the evaluation required
to identify arrangements that are ‘designed, marketed, ready for implementation or made available for
implementation without a need to be substantially customised’. (40)

64. To my mind, the concept of ‘marketable arrangements’ refers to the practice of preparing formats or
prototypes of tax arrangements: conceived and designed, by tax advisors or experts, without reference to the
particular situation of one specific client, and thus meant to be marketed (that is, provided to clients against
payment) as ‘nearly’ finished products. In other words, marketable arrangements are those which are prepared on
the basis of a pre-existing model, which then undergoes only minor adaptations in order to be applicable to the
specific situation of the relevant taxpayer, before being implemented.

65. Certainly, one could discuss what constitutes a minor adaptation. Minor adaptations naturally include *filling
in the blanks’, adding or removing certain steps, or making slight changes to other steps. By contrast, a tax
arrangement which is designed, entirely or for the most part, ex novo, in order to meet the specific wishes or needs
of the client, is not a marketable arrangement but a bespoke arrangement.

66. However, a lengthy discussion on what is and what is not a minor adaptation seems to me a rather
unproductive one: it clearly depends on the specific circumstances of each case. What truly matters is that the
term ‘substantial customisation’ is one that, in most cases, will not raise any significant interpretative issues.

(3) The concept of ‘participant’

67. The term ‘participants’ is employed in Article 3, point 18, of Directive 2011/16 in the definition of ‘cross-
border arrangement’ for the purposes of that directive. Indeed, four of the five alternative conditions which have to
be satisfied for an arrangement to be ‘cross-border’ are concerned with the status of ‘the participants in the
arrangement’: their residence under conditions (a) and (b), and their activities in conditions (c) and (d). (41)

68. It is thus important, for the application of the system introduced by Directive 2018/822, to identify the
participants. Indeed, save one exception, (42) the rule is that when all the participants in the arrangement are tax
resident in one and the same Member State, there cannot be a cross-border arrangement and, as such, no
reporting obligation arises.

69. There is, visibly, no explicit definition of the term ‘participant’ in Directive 2011/16. Nor can such a definition
be extracted from the preamble of Directive 2018/822 or the documents which accompanied the Commission’s
proposal for a directive.(43)

70. That notwithstanding, it seems to me that that concept can be reasonably construed by looking at the
ordinary meaning of the word (a person who takes part in something), and its function (to identify cross-border
arrangements). The term ‘participant’” must necessarily refer to a natural or legal person which is, formally, a party
to one of the various transactions composing the arrangement.

71. That term thus encompasses, first and foremost, the taxpayer(s) and the other entities (even if they are,
for whatever reason, not taxable) directly concerned by the arrangements. By contrast, it normally does not
encompass the intermediaries, unless they themselves take part, with a formal role, in one of the relevant legal
mechanisms composing the arrangement.

(4) The concept of ‘intermediary’

72. The term ‘intermediary’ identifies, under Article 8ab of Directive 2011/16, the main category of persons
who, save exceptions, are required to file the relevant information with the competent authorities.
73. That term is expressly defined in Article 3, point 21, of Directive 2011/16 as ‘any person that designs,

markets, organises or makes available for implementation or manages the implementation of a reportable cross-
border arrangement’ (first paragraph). That provision adds that the concept of ‘intermediary’ also extends to ‘any
person that, having regard to the relevant facts and circumstances and based on available information and the
relevant expertise and understanding required to provide such services, knows or could be reasonably expected to
know that they have undertaken to provide, directly or by means of other persons, aid, assistance or advice with
respect to designing, marketing, organising, making available for implementation or managing the implementation
of a reportable cross-border arrangement’. However, any such person can provide evidence that he or she ‘did not
know and could not reasonably be expected to know that [he or she] was involved in a reportable cross-border
arrangement’ (second paragraph).

74. The applicants in the main proceedings emphasise the very comprehensive and also opened-ended nature
of the definition. I can agree with them that the definition is couched in broad terms, and covers a diverse range of
(natural and legal) persons. However, that does not imply that the provision is vague or ambiguous.

75. First, the categories of persons that may fall within that definition are, on the whole, relatively clear. As
pointed out by the Commission, the term is meant to encompass the main actors which are involved, generally for
professional reasons, in the tax-planning activities concerned by Directive 2018/822. In fact, in its Impact
Assessment, the Commission stated that intermediaries include ‘amongst others, consultants, lawyers, financial
(investment) advisors, accountants, solicitors, financial institutions, insurance intermediaries, and company-
formation agents’. Essentially, the term refers to professionals who ‘advise clients on structuring their business, to
reduce tax-related costs and they receive a premium fee as remuneration’. (44)

76. As the Belgian Government emphasises, in order to carry out the activities listed in Article 3, point 21, of
Directive 2011/16, a person must be highly qualified in a specific field (tax law, corporate law, international finance,
accounting and so forth), and active at international level. It is therefore hard to believe that one of those persons
may be unaware that his or her activities in respect of some cross-border tax arrangement qualifies him or her as
an ‘intermediary’ within the meaning of Directive 2011/16.

77. Second, Article 3, point 21, read in conjunction with the preamble and the other provisions of Directive
2011/16, indicates that the reporting obligation applies to (natural or legal) persons who (i) are not part of the



relevant taxpayers’ internal staff; (45) (ii) are (or should be) aware of their involvement in,(46) and provide a
meaningful (and non de minimis) contribution to, (47) the design, marketing, organisation and implementation of
the arrangement; (iii) possess or control relevant information on the arrangement in question; (48) and (iv) are
resident in or have other stable and structural links to one of the Member States. (49)

78. Third and last, I note that, once again, the term ‘intermediary’, and its equivalents, are of common use in
the field of international taxation. (50)
79. Consequently, the definition provided by Directive 2011/16 is rather detailed and its meaning sufficiently

clear. Although it cannot be excluded that, in some particular circumstances, a reasonable doubt may arise as to
whether a given category of operators, or some specific person, falls within that definition, it seems to me that in
the vast majority of cases the situation will be clear-cut. (51)

(5) The concept of ‘associated enterprise’

80. The term ‘associated enterprise’ is employed in Directive 2011/16 in conjunction with ‘advance pricing
arrangements’ (52) and ‘cross-border transactions’. (53) Those last two constitute operations that are relevant in
establishing the existence of reportable arrangements. In addition, pursuant to Article 8ab(14)(a), information
concerning ‘persons that are associated enterprises to the relevant taxpayer’ is among the information that should
be communicated to the authorities and then automatically exchanged within their network.

81. Notably, the concept of ‘associated enterprise’ is defined in Article 3, point 23, of Directive 2011/16, stating
that, for the purposes of Article 8ab, ‘associated enterprise’ means a person who is related to another person in at
least one of the following four ways: (a) a person participates in the management of another person by being in a
position to exercise a significant influence over the other person; (b) a person participates in the control of another
person through a holding that exceeds 25% of the voting rights; (c) a person participates in the capital of another
person through a right of ownership that, directly or indirectly, exceeds 25% of the capital; (d) a person is entitled
to 25% or more of the profits of another person.

82. In addition, Article 3, point 23, of Directive 2011/16 clarifies how the term should be understood (i) when
more than one person participates in the management, control, capital or profits of the same person; (ii) when the
same persons participate in the management, control, capital or profits of more than one person; (iii) when a
person acts together with another person in respect of the voting rights or capital ownership of an entity; (iv) in
the presence of indirect participation; and (v) when an individual, his or her spouse and his or her lineal ascendants
or descendants are involved.

83. It seems to me that such a definition is not only rather detailed, but is also based on objective — and thus
easily verifiable - criteria. It also essentially corresponds to the (more concise) explanation included in Article 3,
point 15, of Directive 2011/16, according to which enterprises are considered associated enterprises where ‘one
enterprise participates directly or indirectly in the management, control or capital of another enterprise or the same
persons participate directly or indirectly in the management, control or capital of the enterprises’.

84. Furthermore, I observe that the term ‘associated enterprise’ is also often used, both within the European
Union and internationally, in the field of tax law. (54) That said, it may be true that — as OBFG points out - the fact
that the various definitions of ‘associated enterprises’ included in the EU legislation do not entirely coincide may be
the source of some misunderstanding. However, to the extent that each of those definitions, taken individually,
lends itself to a straightforward application in respect of the cases governed by the relevant instrument, I do not
think that the EU legislature’s choice can be considered unlawful.

(6) The hallmarks

85. According to Article 3, point 19, of Directive 2011/16, a cross-border arrangement is ‘reportable’ if it
‘contains at least one of the hallmarks set out in Annex IV’ In turn, point 20 of the same provision defines a
‘hallmark’ as ‘a characteristic or feature of a cross-border arrangement that presents an indication of a potential
risk of tax avoidance’.

86. The EU legislature’s choice to resort to a list of hallmarks to identify the tax arrangements which must be
reported is explained in recital 9 of Directive 2018/822, which reads as follows:

‘Aggressive tax-planning arrangements have evolved over the years to become increasingly more complex and are
always subject to constant modifications and adjustments as a reaction to defensive countermeasures by the tax
authorities. Taking this into consideration, it would be more effective to endeavour to capture potentially aggressive
tax-planning arrangements through the compiling of a list of the features and elements of transactions that present
a strong indication of tax avoidance or abuse rather than to define the concept of aggressive tax planning. Those
indications are referred to as “hallmarks”.” (55)

87. The list of hallmarks can be found in Part II of Annex IV to Directive 2011/16. Hallmarks are divided into
different categories: ‘Generic hallmarks linked to the main benefit test’ (category A) and specific hallmarks,
grouped according to whether they are ‘linked to the main benefit test’ (category B), ‘related to cross-border
transactions’ (category C), concern ‘automatic exchange of information and beneficial ownership’ (category D) or
concern ‘transfer pricing’ (category E). However, whereas certain hallmarks are by themselves sufficient to render
the arrangement reportable, others are only relevant if the main benefit test, which I will explain further in the next
section, is satisfied.

88. I do not share the doubts, expressed by the applicants in the main proceedings, concerning the clarity and
precision of the hallmarks. It is true that both the number and the breadth of the hallmarks mean that they cover a
heterogeneous group of arrangements. However, that fact, in and of itself, does not make the application of such
an obligation unforeseeable for the individuals concerned. In fact, none of the hallmarks set out in Annex IV
appears, in my view, manifestly imprecise or obscure.

89. A fortiori, the argument put forward at the hearing by some of the applicants in the main proceedings, that
the definition of the hallmarks has not been adequately considered by the EU legislature, should be rejected. In
particular, Section 7.7.2 of the Impact Assessment and Annex 7 thereto show how that activity was preceded by a



careful evaluation of the hallmarks used in similar disclosure regimes existing at that time (both within the
European Union and elsewhere (56)) and of those considered in the OECD’s reports.

90. As the Commission points out, the hallmarks describe very specific and concrete (fact-based) characteristics
of the tax arrangements which, in most cases, should not be particularly difficult for tax professionals and, where
necessary, taxpayers taking appropriate legal advice, to identify.

91. The fact that certain hallmarks employ terms which require some evaluation or forecast from the interpreter
does not call the above into question. Indeed, none of the expressions included in the list of hallmarks that are
criticised by the applicants in the main proceedings (57) seems to me to involve an assessment which cannot be
reasonably expected by the persons involved.

92. In addition, to the extent that the applicants in the main proceedings complain about the legislative
technique chosen by the EU legislature to identify reportable arrangements - that is, to resort to an exhaustive list
of characteristics, instead of using an abstract definition — I would emphasise that such a choice falls squarely
within the (ample) margin of manoeuvre that the EU legislature enjoys when adopting legislative acts which require
the balancing of various public and private interests. (58) In the present case, I find the explanations of the
legislature’s choice, provided in recital 9 of Directive 2018/822, and in Section 5 of the Explanatory
Memorandum (59), to be reasonable.

(7) The 'main benefit test’

93. The main benefit test has an important function in the context of the system introduced by Directive
2018/822. Indeed, certain hallmarks trigger the reporting obligation only if the main benefit test is satisfied. (60)
Vice versa, the mere fact that the test is satisfied does not render an arrangement reportable, since at least one of
the hallmarks must be present.

94. The main benefit test is set out in Part I of Annex IV to Directive 2011/16: it is satisfied if ‘it can be
established that the main benefit or one of the main benefits which, having regard to all relevant facts and
circumstances, a person may reasonably expect to derive from an arrangement is the obtaining of a tax

advantage’.
95. I do not perceive that test as lacking clarity or precision.
96. Admittedly, the main benefit test requires an evaluation which could be regarded as being partly subjective,

since it relies on personal expectations. However, I do not read the provision in that way. In my view, what matters
is not the subjective view of the taxpayer in question (and/or of any intermediary), but the expectation that a
prudent and reasonably informed person would have to that effect.

97. Moreover, the main benefit test entails an evaluation of elements which are largely of an objective nature.
The test is essentially meant to target arrangements which are put in place solely or mainly for tax reasons. It,
thus, requires - according to the OECD’s 2015 Final Report - comparison of ‘the value of the expected tax
advantage with any other benefits likely to be obtained from the transaction’, which implies ‘an objective
assessment of the tax benefits’. (61)

98. It is true that the test requires a case-by-case assessment of the arrangements in question. Indeed,
Annex IV states that ‘all relevant facts and circumstances’ must be considered, without any explanation of what
those facts and circumstances may be. Nevertheless, it does not follow from that that the application of the test is
uncertain, at least in the vast majority of cases. As I see it, the assessment of the relevant facts and circumstances
involves, in particular, a twofold examination: of the characteristics of the arrangement, on the one hand, and of
the object and purpose of the tax laws being applied, on the other hand.

99. First, are there non-tax-related reasons (for example, commercial, industrial and so forth) which may
explain the decision to put the arrangement in question in place and, if so, are those reasons genuine, plausible
and significant? Had the tax advantage not been there, would the taxpayer concerned have had an interest in
making use of the arrangement? Is there some significant economic imbalance in the transactions which are part of
the arrangements, for example, a lack of a reasonable relationship between the price paid and the products or
services obtained in return?

100. Second, does the tax arrangement constitute a logical and straightforward application of the tax laws relied
on, and one which is consistent with the object and purpose of those laws? Or is the tax arrangement rather ‘taking
advantage of the technicalities of a tax system or of mismatches between two or more tax systems for the purpose
of reducing tax liability’? (62) Does the structure of the arrangement appear - in the light of its stated purpose, and
of the national laws being applied - artificial or overly complex, and/or does it include steps which appear (if were
not for their impact on tax liability) unnecessary?

101. These are questions that should not be difficult to address for tax professionals and taxpayers such as those
making use of sophisticated tax arrangements.

102. Last but not least, I understand that a number of States, both within and outside the European Union, use or
have used, in instruments which are, purpose-wise and content-wise, similar to Directive 2018/822, a ‘main benefit
test’ which is comparable to that introduced by Directive 2018/822. (63)

103. Accordingly, given the diversity of the economic activities, the transactions and the national fiscal systems that
may be involved, a case-by-case assessment of the arrangements under the main benefit test seems to me
inevitable. That, however, does not call into question the relative clarity of the type of analysis to be carried out
under that test by the persons required to apply it.

(8) The 30-day rule

104. The first subparagraph of Article 8ab(1) of Directive 2011/16 states that intermediaries are to file the
information in question within 30 days, from the day the arrangement is ‘made available for implementation’, or is
‘ready for implementation’, or when ‘the first step in the implementation [of the arrangement] has been made’,
whichever occurs first. The second subparagraph of Article 8ab(1) of Directive 2011/16 adds that ‘intermediaries
referred to in the second paragraph of point 21 of Article 3 shall also be required to file information within 30 days
beginning on the day after they provided, directly or by means of other persons, aid, assistance or advice’ (64)



Finally, Article 8ab(7) of Directive 2011/16 states that ‘the relevant taxpayer ... shall file the information within 30
days, beginning on the day after the reportable cross-border arrangement is made available for implementation to
that relevant taxpayer, or is ready for implementation by the relevant taxpayer, or when the first step in its
implementation has been made in relation to the relevant taxpayer, whichever occurs first’.

105. Some of the applicants in the main proceedings argue that the triggering events are not identified by
Article 8ab with the required level of precision. In particular, they claim that the exact meaning of the expressions
‘made available’” and ‘ready’ for implementation are unclear. For instance, OBFG questions whether a simple oral
consultation of an expert by a taxpayer, or mere discussions, at a rather general level, would be sufficient to
require the filing of the information in question.

106. I find those objections unconvincing.

107. At the outset, I must say that the term ‘implementation’ can hardly be considered as lacking clarity. Indeed,
its everyday meaning (putting into effect, execution, application and so forth) indicates that the 30-day period for
notification begins only when the tax arrangement in question goes from its conceptual stage to its operational
stage. The operational stage involves, typically, the performance of one of the legal acts which are necessary to
give effect to the arrangement in question.

108. It is important to note that the term ‘implementation’ appears in each of the three situations envisaged in the
first subparagraph of Article 8ab(1), which all concern an ongoing, or at least imminent, execution of the tax
arrangement in question. The reasons why in two of those situations (arrangement ‘made available’ or ‘ready’ for
implementation) the clock may start ticking before the first step of implementation takes place is - if my
understanding is correct - threefold.

109. First, the EU legislature has taken the view that, where feasible, an early filing of the information (that is,
ideally, before the arrangements in question are actually implemented) should be preferred. That enables the tax
administration to react at an early stage of the process, for example, by promptly amending the relevant
legislation. (65) Second, the above provision enhances legal certainty by giving the intermediaries who might not
be involved in the actual execution of the arrangements prepared by them (and, consequently, who may be
unaware of the exact moment when implementation starts) a precise day from which the time limit starts to run.
Third, the provision also excludes that the (real or alleged) unawareness of the timing of implementation of an
arrangement may be used as a pretext by intermediaries who failed to comply with the reporting obligation.

110. The same logic (dies a quo that is easily predictable since it is not dependent on the conduct of other persons)
is, in fact, followed by the additional rule set out in the second subparagraph of Article 8ab(1) for the persons that
qualify as intermediaries because they agreed to ‘provide, directly or by means of other persons, aid, assistance or
advice with respect to designing, marketing, organising, making available for implementation or managing the
implementation of a reportable cross-border arrangement’. (66) Those intermediaries are required to file the
information ‘within 30 days beginning on the day after they provided, directly or by means of other persons, aid,
assistance or advice’. (67)

111. In this context, I should like to add that, in my view, activities such as providing general advice, not linked to
a specific and concrete tax arrangement for one or more specific clients, or the simple participation in discussions
and exchange of views between intermediaries and taxpayers (or between different intermediaries), does not
require the intermediary to file a report under Article 8ab of Directive 2011/16.

112. Admittedly, the relevant provisions are not crystal clear on this point. However, a number of reasons seem to
me to rule out a duty to report arrangements which are not meant to be made operational. First, neither the
preamble of Directive 2018/822 nor the provisions it introduced refer to a filing obligation which exists regardless
of the implementation of the arrangements in question. In fact, recital 7 of Directive 2018/822 refers to filings to
be submitted ‘before’ they are implemented. Second, verifying whether a given arrangement, examined in the
abstract and irrespective of the participants and taxpayers concerned, is ‘reportable’ and ‘cross-border’ may not
always give a reliable response. Third, it is evident that arrangements which are not executed (i) cannot lead to tax
abuse, fraud or evasion, (ii) do not pose any threat to Member States’ ability to collect taxes, and (iii) have no
effect whatsoever on the internal market. Therefore, a wide-ranging obligation for intermediaries to report any aid,
assistance or advice given in relation to transactions which are, at that stage, purely hypothetical and speculative
would be unnecessary to achieve the objectives pursued by Directive 2018/822 and create a disproportionate
burden for the professionals concerned.

113. Accordingly, I take the view that the 30-day rule laid down in Article 8ab(1) and (7) of Directive 2011/16 is
sufficiently clear and precise.

(c) Interim conclusion

114. In the light of the above, I come to the conclusion that the criticism put forward by the applicants in the main
proceedings with respect to the clarity and precision of certain concepts used in the provisions introduced by
Directive 2018/822 is unfounded.

115. Admittedly, some of those concepts are broad and of a general nature, with the consequence that the
provisions concerned must be given a wide scope or may encompass a variety of different situations.

116. That notwithstanding, none of the provisions examined appears to make it impossible or unreasonably
difficult, for the individuals concerned, to ascertain when and within what time frame they may be subject to the
reporting obligation introduced by Directive 2018/822. It seems to me that, at least in the vast majority of cases,
the circumstances in which the reporting obligation is triggered are reasonably clear.

117. Indeed, Directive 2011/16 includes very detailed and fact-based definitions of some of the key concepts
employed in Article 8ab thereof. Also, the meaning of other key concepts can be determined by making use of the
traditional means of legal interpretation: that is, examining the ordinary meaning of the terms used in the text of
the provision, in the light of their context and of the object and purpose of Directive 2011/16 and Directive
2018/822. In addition, several of those terms are of common use in the field of taxation, and are employed in
national and international instruments.



118. It should not be overlooked, in this context, that aggressive tax arrangements are normally complex and
costly instruments which are designed and managed by specialised professionals. One can (and by all means
should) expect those professionals to know the applicable rules, be able to interpret them with the assistance of
qualified legal counsel and stay informed of the progressive clarifications of those rules which stem from EU and
national case-law.

119. In addition, although the room for manoeuvre enjoyed by Member States, when transposing Directive
2018/822, to integrate and clarify the rules was probably quite limited, (68) nothing prevents their authorities from
providing formal or informal guidance to the professionals and taxpayers concerned. In fact, as far as I know, the
tax authorities of a number of Member States have, in ent months, issued notices to that effect. (69)

120. Accordingly, having examined the issues raised in the request for a preliminary ruling, in the light of the
arguments put forward by the applicants in the main proceedings, I am unconvinced by the claims that Directive
2018/822 infringes the principle of legality of penalties enshrined in Article 49(1) of the Charter.

3. Precision and clarity of Directive 2018/822 and respect for private life

121. The second aspect raised by the referring court with its second and third questions concerns, in essence, the
compatibility of the reporting obligation with the principle of respect for private life enshrined in Article 7 of the
Charter. The referring court’s main concern underpinning part of the second and third questions is — according to
the request for a preliminary ruling — that a possible lack of clarity and precision in the key concepts included in
Directive 2018/822 could give rise to a far-reaching and hardly predictable interference with the intermediaries’ and
taxpayers’ right to keep their communication confidential.

122. As I have just explained, when assessing the compatibility of Directive 2018/822 with Article 49(1) of the
Charter, the meaning and scope of the terms which the applicants in the main proceedings take issue with are, in
my view, reasonably clear. I do not find any additional element, in those parties’ observations, which may suggest a
different conclusion when the lawfulness of that directive is assessed, on the ground of an alleged lack of precision
and clarity of its key concepts, against Article 7 of the Charter.

123. More fundamentally, it seems to me that Article 7 of the Charter does not impose any stricter obligation in
terms of clarity or precision than Article 49 of the Charter, in the light of which I have already examined the
precision and clarity of the key concepts. In any event, I shall come back to the issue of clarity and precision of the
provisions introduced by Directive 2018/822 when assessing whether those provisions constitute an adequate ‘legal
basis’ that could justify interference with the rights protected by Article 7 of the Charter.

C. Fifth question: interference with private life (necessity and proportionality of the reporting
obligation)

124. In my view, it is more appropriate to examine the referring court’s fifth question before examining its fourth
guestion. Indeed, both questions concern the same problem (the lawfulness of the interference with private life,
which the reporting obligation gives rise to), but the fifth question has a much broader scope and requires a more
in-depth assessment of certain issues.

125. By its fifth question, the referring court asks the Court, in essence, whether the reporting obligation infringes
the right to respect for the private life of the intermediaries and of the taxpayers concerned because the
interference with that right would not be justified or proportionate, in the light of the objectives pursued by
Directive 2018/822.

126. The referring court points out that the information that is to be communicated to the authorities contains the
private data of companies and individuals. It also emphasises the broad scope of the reporting obligation, which
extends to arrangements which may be lawful, non-abusive and whose main advantage may not be of a fiscal
nature. In addition, the referring court also wonders whether the reporting obligation is consistent with the stated
objective of ensuring the proper functioning of the internal market, in so far as the effect of the reporting obligation
may be to discourage some cross-border activities.

127. In that connection, the applicants in the main proceedings argue that undertakings should be free to choose
the least taxed route for their businesses, provided that it can be done without infringing the law. There would be
no justification, in their view, for discouraging taxpayers from making use of cross-border tax arrangements, and
professionals from engaging in activities concerned with international tax planning.

128. I do not find those arguments to be persuasive. Indeed, I am of the view that, whilst there is indeed
interference with the private life of taxpayers and intermediaries, that interference may be justified as necessary
and proportionate to attain certain objectives in the public interest recognised by the European Union.

1. Interference with private life

129. Article 7 of the Charter states that ‘everyone has the right to respect for his or her private and family life,
home and communications’. According to the Explanations relating to the Charter of Fundamental Rights, (70) the
rights guaranteed in Article 7 of the Charter correspond to those guaranteed by Article 8 ECHR. (71) Therefore, as
also prescribed by Article 52(3) of the Charter and Article 6(3) TEU, Article 7 of the Charter will be interpreted in
conformity with Article 8 ECHR.

130. In its case-law, the ECtHR has consistently embraced a broad definition of ‘private life’ which encompasses
activities of a professional or business nature, finding that approach consistent with the essential object and
purpose of Article 8 ECHR, which is to protect the individual against arbitrary interference by the public
authorities. (72)

131. For its part, the Court has followed the same approach under Article 7 of the Charter, drawing inspiration from
the Strasbourg case-law, (73) and building upon its pre-Charter case-law according to which the protection against
arbitrary or disproportionate intervention by public authorities in the sphere of the private activities is a general
principle of EU law. (74) Inter alia, the Court has held that, in order to establish the existence of interference with
the right enshrined in Article 7 of the Charter, it does not matter whether the information on the private lives
concerned is sensitive or whether the persons concerned have been inconvenienced in any way. (75)



132. Against that backdrop, it is quite clear that the reporting obligation involves interference in the private sphere
of intermediaries and taxpayers.

133. The Court has held that provisions imposing or allowing the communication of personal data such as the
name, place of residence or financial resources of natural persons to a public authority must be characterised, in
the absence of consent by those persons and irrespective of the subsequent use of the data at issue, as
interference in their private life and, therefore, as a limitation of the right guaranteed in Article 7 of the Charter.
That is also the case where the communication to a public authority of nominative and financial data relating to
legal persons incorporates the name of one or more natural persons. (76)

134. In the present case, the information to be communicated includes, pursuant to Article 8ab(14) of Directive
2011/16, data such as ‘the identification of intermediaries and relevant taxpayers, including their name, date and
place of birth (in the case of an individual), residence for tax purposes, [taxpayer identification number] and, where
appropriate, the persons that are associated enterprises to the relevant taxpayer’. Those data constitute ‘personal
data’, within the meaning of Article 8 of the Charter, when they concern natural persons. They may also be personal
data when, despite the fact that they concern legal persons, the business name of those legal persons includes the
name of natural persons. Such data fall, therefore, within the scope of the protection of private life guaranteed in
Article 7 of the Charter. (77)

135. The key question is, accordingly, whether that interference can be justified.

136. As the Court has consistently held, the right enshrined in Article 7 of the Charter is not an absolute right, but
must be considered in relation to its function in society. (78) Furthermore, in accordance with the first sentence of
Article 52(1) of the Charter, any limitation on the exercise of the rights and freedoms recognised by the Charter
must be provided for by law and respect the essence of those rights and freedoms. Under the second sentence of
Article 52(1) of the Charter, subject to the principle of proportionality, limitations may be imposed on those rights
and freedoms only if they are necessary and genuinely meet objectives of general interest recognised by the Union
or the need to protect the rights and freedoms of others.

137. These issues will be assessed in the following sections of this Opinion.

2. Legal basis and essence of the right

138. To begin with, as regards the requirement that any interference with the exercise of fundamental rights must
be ‘provided for by law’, I recall that such a requirement implies not only that the measure providing for the
interference must have a legal basis in domestic law, but also that that law must itself define the scope of the
limitation on the exercise of the right concerned. (79) In defining the scope of the limitation it imposes, the law in
question must avoid the risk of arbitrariness by providing rules that are sufficiently clear and predictable in their
application. (80) However, as the Court has held, that requirement does not preclude the limitation in question
from being formulated in terms which are sufficiently open, in order to allow for adaptation to different scenarios
and to keep pace with changing circumstances. (81)

139. In the present case, it is clear that the interference with the right enshrined in Article 7 of the Charter
lamented by the applicants in the main proceedings has a legal basis - as far as EU law is concerned - in
Article 8ab of Directive 2011/16. I consider that legal basis to be adequate, in so far as the limitation on the
exercise of the rights concerned is framed by rules whose application is, as explained in my assessment of the
second and third questions referred, sufficiently clear and predictable. The predictability and clarity of the
provisions is by no means called into question by the fact that they may have a rather broad scope. (82)

140. In addition, the requirement that any limitation of the rights and freedoms guaranteed by the Charter respect
the essence of those rights and freedoms also appears, in my view, to be met. Put simply, Article 8ab of Directive
2011/16 requires certain taxpayers and certain professionals who are in a rather specific situation to communicate
to the relevant tax authorities some relatively limited and mainly business-related information. Accordingly, I do
not think that it is necessary in the present case to engage in any discussion on what may be considered the ‘core’
(and thus untouchable) part of the right to privacy in order to conclude that the reporting obligation does not
impinge on that core part.

141. Lastly, the assessment of whether the EU measure in question complies with the principle of proportionality
requires a fourfold examination of that measure: (i) does it pursue objectives of general interest recognised by the
European Union? (ii) is it necessary to attain those objectives? (iii) does it go beyond what is necessary in order to
attain those objectives? (iv) does it strike a fair balance between the various interests at stake?

3. The proportionality assessment (I): objectives pursued and suitability of the measure

142. In the first place, I am of the view that the provisions of Directive 2018/822 pursue objectives of general
interest recognised by the European Union. As the Court has held (most recently in the judgment in Orde van
Vlaamse Balies), combating aggressive tax planning and preventing the risk of tax avoidance and evasion
constitute objectives of general interest recognised by the European Union for the purposes of Article 52(1) of the
Charter, capable of warranting a limitation on the exercise of the rights guaranteed by Article 7 of the Charter. (83)

143. It should not be forgotten that - as stated in Article 2 TEU -equality of citizens and solidarity are two of the
founding values of the European Union. Respect for those values is clearly undermined by fiscal and business
practices that enable some taxpayers (most often, particularly wealthy ones) to avoid paying their fair share of
taxes to the public treasury. Those practices fuel inequalities within society, and are thus fundamentally
incompatible with the European Union’s socio-economic model of ‘social market economy’, and with the pursuit of
some of its main objectives such as, in particular, promoting social justice and the well-being of its peoples, and
contributing to social progress. (84)

144. In the second place, I must say that the reporting obligation appears to have been genuinely conceived and
designed to combat aggressive tax planning and prevent the risk of tax avoidance and evasion. That measure is, in
my view, particularly suited to ensuring that public authorities obtain relevant information about potentially
aggressive cross-border tax arrangements, enabling those authorities to react promptly to harmful practices, for
example, by amending the regulatory framework. The reporting obligation, thus, makes an effective contribution to



the ultimate objective of strengthening the internal market by promoting fair taxation and combating certain
negative spillover effects which may derive from increased mobility within the European Union.

145. In that regard - in order to respond to certain doubts expressed by the referring court - I would like to
emphasise that the fact that some EU provisions may have the effect of discouraging certain cross-border activities
does not mean that those provisions are inconsistent with the aim of strengthening the internal market. Indeed,
the establishment of the internal market is not intended to promote the unhindered pursuit of trade for all products
and all services, but to ensure that the EU market is not fragmented by divergent national rules. (85) Where public
interests so require, the EU rules may legitimately discourage, restrict or altogether prohibit certain economic
activities. (86)

146. That said, I must say that, despite the emphasis with which some of the applicants in the main proceedings
described the possible impact of Directive 2018/822 on the cross-border activities carried out by both
intermediaries and taxpayers, I have difficulty in seeing any significant undesirable effect. It seems to me that the
activities which may well be discouraged are, in the first place, those concerned with arrangements which are
unlawful (or at any rate lead to tax evasion, fraud or abuse). Obviously, neither the taxpayers nor the
intermediaries would have an interest in reporting those operations to the tax authorities. Clearly, were that to
happen, Directive 2018/822 would have a particularly positive effect on the internal market. In the second place,
Directive 2018/822 could also have some dissuasive effect vis-a-vis the activities related to arrangements which
operate at the fringes of the law and, more generally, those which exploit gaps and mismatches in tax rules so that
businesses can pay little or no taxes for their revenues. It seems to me that there is also a clear public interest in
discouraging such arrangements. (87) In the third place, I fail to understand why activities, carried out by
intermediaries and taxpayers, which relate to arrangements which are not only lawful but are also not aggressive
would be discouraged by the mere fact that a limited amount of information in that respect has to be reported to
the authorities.

147. In addition, it is also important to point out that, in the observations submitted to the Court in the present
proceedings, there is no detailed and concrete indication of alternative measures that would have made it possible
to achieve the same level of protection of the objectives pursued by Directive 2018/822, whilst being less
restrictive vis-a-vis the persons concerned.

148. In particular, I do not believe that introducing a minimum threshold for the arrangements to become
reportable (for example, only those which procure a tax advantage above a given amount) — as some applicants in
the main proceedings suggested — would have ensured the level of protection sought by the EU legislature. Indeed,
any reportable arrangement, regardless of its monetary value, may be capable of revealing a significant loophole in
the legislation which may, actually or potentially, be exploited by other, possibly more sizeable, arrangements.

149. Having explained that the provisions introduced by Directive 2018/822 are suitable to attain the objectives
pursued by the EU legislature, it is necessary to determine, next, whether those provisions interfere with some
individuals’ private life beyond what is necessary to achieve the public objectives pursued.

4. The proportionality assessment (I1): proportionality stricto sensu

150. I should recall at the outset that, as the Court has consistently held, legislation that limits the fundamental
right to respect for private life must set out clear and precise rules governing its scope and application and impose
minimum safeguards, so that the persons whose personal data have been transferred have sufficient guarantees
against the risk of abuse of those data. It must, in particular, indicate in what circumstances and under which
conditions a measure providing for the processing of such data may be adopted. (88)

151. In the present case, several considerations lead me to take the view that the EU legislature has limited the
interference with the private life of intermediaries and taxpayers to what is strictly necessary.

152. First, the reporting obligation arises for only two categories of persons (intermediaries and taxpayers), (89) as
a result of their deliberate choice and behaviour, the legal consequences of which they are (or should be) aware.
The scope ratione personae of the measure is thus limited to the natural and legal persons that have a direct link to
situations in respect of which the EU legislature seeks to enhance transparency. (90) There is, moreover, an
exception for those persons (intermediaries) who enjoy legal professional privilege under national law. (91)

153. Second, the reporting obligation only arises in some specific situations: when the taxpayer has commissioned,
or the intermediary has provided services in relation to, a cross-border tax arrangement which displays certain
characteristics. Those are features - listed exhaustively in Annex IV to Directive 2011/16 - which the legislature
considered as being typical of aggressive cross-border arrangements. It should be pointed out, in this context, that
several of the hallmarks only concern legal persons, and some of them are only applicable to arrangements
concerning a limited number of taxpayers.

154. The referring court and some of the applicants in the main proceedings, however, express doubts in relation to
the material and personal scope of the reporting obligation, in so far as (i) it requires communication to the
authorities of arrangements which may be lawful and/or not aggressive and/or not set up for tax reasons, and (ii) it
burdens not only taxpayers but also intermediaries.

155. I do not share those doubts.

156. In fact, if the reporting obligation were to require communication of unlawful arrangements, Article 8ab of
Directive 2011/16 would be invalid for being in breach of the right to avoid self-incrimination, which is a component
of the right of defence, enshrined in Article 48(2) of the Charter. (92) Some of the applicants in the main
proceedings made that point very clear at the hearing. I, thus, find it a bit puzzling that, at the same time, they
criticise the directive for requiring intermediaries to file lawful information.

157. At any rate, the fact that the information to be reported may well concern lawful transactions is consistent
with the objective pursued by the rules in question. Article 8ab of Directive 2011/16 is meant to enhance
transparency by making some information concerning certain tax arrangements available to the tax authorities; it
does not imply any (positive or negative) evaluation of the lawfulness of those arrangements, nor of the taxpayers’
or intermediaries’ compliance with, for example, the relevant tax and financial rules.(93)



158. The Court has consistently ruled that the mere pursuit by a taxpayer of the most favourable tax regime, by
availing itself of the internal market freedoms, cannot set up a general presumption of fraud or abuse, or deprive
that taxpayer of its rights or advantages arising from EU law. (94) Thus, there is no question that, as argued by the
applicants in the main proceedings, taxpayers can legitimately choose the ‘least taxed route’ for their businesses,
provided they remain within the confines of what is lawful under the relevant EU and national laws.

159. However, that does not prevent Member States from taking the view that their national legislation, especially
because of its interaction with the national legislation of the other Member States and with the EU rules on free
movement, may have loopholes that require regulatory intervention. In particular, those are the situations that,
although lawful, may lead to the under-taxation of certain taxpayers, or those that make it easy for taxpayers to
engage in tax evasion, fraud or abuse.

160. It should also be borne in mind that Directive 2018/822 was adopted as a follow-up to the OECD’s works on
BEPS strategies, which are generally considered to involve both lawful and unlawful practices. Although it may be
an exaggeration to say, as Denis Healey (95) did, that ‘the difference between [lawful] tax avoidance and
[unlawful] tax evasion is the thickness of a prison wall’, it is nonetheless hardly disputable that, at times, there is
only a fine line between the two.

161. Therefore, in order to attain the objectives pursued, it is crucial (and inevitable) that the reporting obligation
target arrangements that have certain characteristics, without those elements having necessarily to suggest the
unlawful or abusive character of the arrangement.

162. After all, the entire system of taxation, both within and outside the European Union, is based on reporting and
disclosure obligations placed upon taxpayers concerning information on activities which are, in principle, presumed
lawful. Taxation is obviously not the only field in which individuals and companies are required to provide to the
public administration certain information concerning their private or professional activities, in order to enable the
authorities to, for instance, record and store such information in ad hoc registers,(96) verify ex ante or ex post that
the activity is exercised in compliance with the law, (97) or react promptly were some accident to occur. (98)

163. For the same reasons, I do not perceive as being problematic the fact that the reporting obligation may also
extend to arrangements that may be neither ‘aggressive’ nor motivated by the prospect of obtaining some tax
advantage. (99)

164. The EU legislature has taken the view that ‘aggressive tax-planning arrangements have evolved over the years
to become increasingly more complex and are always subject to constant modifications and adjustments as a
reaction to defensive countermeasures by the tax authorities’. It has, thus, considered it to be more effective to
‘endeavour to capture potentially aggressive tax-planning arrangements through the compiling of a list of the
features and elements of transactions that present a strong indication of tax avoidance or abuse rather than to
define the concept of aggressive tax planning’. (100)

165. The applicants in the main proceedings have not contested those considerations, which, in any event, do not
appear unreasonable to me. Accordingly, it is necessary, in my view, that the material scope of the reporting
obligation be to some extent over-inclusive to be truly effective.

166. Nor am I convinced by the argument - put forward by some of the applicants in the main proceedings - that it
would have been sufficient to require the taxpayers to file the required information. In that regard, I refer to the
Opinion of Advocate General Rantos in Orde van Vlaamse Balies and Belgian Association of Tax Lawyers, where he
emphasised the ‘[intermediaries’] central role in the design of aggressive tax-planning arrangements’ and, in the
light of that, he agreed with the EU legislature in that ‘the reporting system would have been much less effective if
it was for the taxpayer him- or herself to declare to the tax authorities his or her own decision to enter into an
“aggressive arrangement”’. (101)

167. That is so because the intermediaries are usually those who are the most knowledgeable of the arrangements
to be reported and, as such, they are ideally placed to file the relevant information correctly and in full. In addition,
intermediaries are normally members of regulated professions, whose activities are governed by various sets of
national rules (including on deontology) and, at times, by self-regulation, and are often carried out in accordance
with international standards. As such, their compliance with the law (including disclosure obligations) can be more
easily monitored and, where a breach is detected, effective penalties can be imposed.

168. Third, the quantity and quality of the information to be provided to the authorities also appear to be necessary
to attain the objectives pursued. The list of information set out in Article 8ab(14) of Directive 2011/16 (102) is
relatively limited in terms of amount, includes only basic personal data and consists mainly of business-related
information. There is also no item among those listed that appears to be manifestly unrelated to the object and
purpose of the reporting obligation. Given the above, the information to be communicated to the authorities does
not enable them to draw any specific conclusions as to the private life of the natural persons concerned (taxpayers
and intermediaries). (103)

169. Fourth, there are clear limits as to which authorities can access the information disclosed by the
intermediaries and taxpayers concerned and exchanged within the authorities’ network: (104) those specifically
designated as ‘competent’ by each Member State. (105) For its part, the Commission is allowed access to only part
of the information exchanged,(106) and mainly for monitoring the proper functioning of the system established by
Directive 2018/822 and for statistical purposes. (107) I understand that the information provided is to be treated
confidentially and, in principle, cannot be disclosed to third parties. (108)

170. Fifth, there is also an indication, even if a somewhat general one, of how the information can be used by the
competent authorities, in recital 2 of Directive 2018/822: ‘[to] enable those authorities to react promptly against
harmful tax practices and to close loopholes by enacting legislation or by undertaking adequate risk assessments
and carrying out tax audits’.

171. Sixth, a number of safeguards are in place against unlawful access (109) and, more importantly, unlawful use
of the personal data. In particular, Article 25 of Directive 2011/16 provides that the rules laid down in the General
Data Protection Regulation (110) and in the Data Protection Framework for the EU institutions (111) remain, in



principle, applicable to the exchange of information and the processing of personal data made pursuant to the
provisions of Directive 2011/16. I am, therefore, unconvinced by BATL's and OBFG’'s arguments concerning an
alleged lack of rules governing storage or use of the data, and of safeguards against abuses thereof.

172. On the basis of the above, I take the view that the reporting obligation does not go beyond what is necessary
to attain the objectives pursued by the EU legislature.

5. The proportionality assessment (III1): balance of interests

173. Lastly, I am of the view that the provisions introduced by Directive 2018/822 strike a fair balance between the
interests at stake.

174. The public interest pursued by those provisions is, as stated in points 142 and 143 above, of the greatest
importance for the European Union. That is all the more so in today’s globalised world where, according to recent
studies, the gap between rich and poor has widened significantly in the last few years. (112)

175. In that context, the interference produced by the reporting obligation in the intermediaries’ and taxpayers’
private life appears rather limited, for the reasons explained above. Moreover, the overall number of situations in
which that interference takes place is also reduced. For example, the Belgian Government stated that, in the past
few years, it received fewer than 1 000 notifications under Article 8ab of Directive 2011/16, whilst receiving
millions of ordinary tax declarations every year.

176. It may also be worth emphasising that the EU legislature has sought to minimise, as far as possible, the
inconvenience for those required to file the information in question. (113) For instance, the description of the
reportable arrangement - which, I assume, constitutes the key part of the filing - must be done in summary form,
and its components and the relevant business activities only explained ‘in abstract terms’. (114) Thus, OBFG’s
contention that the reporting obligation would require intermediaries to disclose their advice to the authorities
should be rejected.

177. Furthermore, the EU legislature has also sought to avoid unnecessary multiplication of work for taxpayers and
intermediaries, in particular by allowing derogations from the reporting obligation where the same arrangement is
reportable by various persons or in various Member States, (115) or a report may be similar to one submitted
previously. (116)

178. Last but not least, it should be pointed out that there is no requirement for intermediaries to ‘hunt’ for the
information that, although reportable, they may not have. As stated by Article 8ab(1) of Directive 2011/16, they
are only obliged to file information ‘that is within their knowledge, possession or control’. Consequently, I cannot
agree with BATL's argument according to which the reporting obligation would require intermediaries to engage in a
time-consuming and costly activity to seek and communicate the relevant information.

179. Nor do I agree with OBFG that the reporting obligation is disproportionate because some of the data to be
reported could be extracted, by the tax authorities, from the data provided by the taxpayers and/or exchanged
between the authorities in conformity with the provisions of other legal instruments. (117)

180. In the Impact Assessment (Section 2 and Annex 5) and in the Explanatory Memorandum (Section 1), it is
explained why the information collected by the authorities under the other ‘DAC’ and ‘ATAD’ instruments (118) is
not clear and comprehensive. Far from explaining in detail why Directive 2018/822 would create an unnecessary
duplication of work for taxpayers or intermediaries, OBFG’s submission confines itself to referring only to certain
pieces of information among those listed in Article 8ab(14) of Directive 2011/16, which are provided to the
authorities only in some of the situations laid down in Annex IV, and only for certain taxes. Moreover, OBFG itself
recognises that some of its allegations concerning the authorities that already have access to certain reportable
information are only ‘probable’.

181. It is my firm belief that the principles of good administration and proportionality limit the public
administration’s ability to request that natural and legal persons provide information that, for example, is irrelevant
or unnecessary for the administration, is already in the possession of the administration or may create an
intolerable workload and excessive costs to be collected, organised and communicated by the persons
concerned. (119) However, that is clearly not the case of Article 8ab of Directive 2011/16: not only would the tax
authorities be unable to ‘connect the dots’ between the various pieces of information collected under different legal
instruments but, as indicated, significant pieces of information would be missing, thus making those authorities
unable to see the complete picture in respect of the arrangements in question.

182. In the light of the above, I come to the conclusion that Article 8ab of Directive 2011/16 does not infringe
Article 7 of the Charter by creating an impermissible interference with the right to private life of intermediaries and
taxpayers.

D. Fourth question: respect for private life (scope of the waiver)

183. Lastly, by its fourth question, the referring court asks the Court, in essence, to examine the validity of
Article 8ab(5) of Directive 2011/16 in the light of Article 7 of the Charter, in so far as the former provision requires
intermediaries who have the right to a waiver, on account of the obligation of professional secrecy under national
law, to notify any other intermediary, who is not his or her client, of that intermediary’s reporting obligations under
Directive 2011/16.

184. That question is largely similar to that referred in the case which led to the judgment in Orde van Vliaamse
Balies, in which the Court found that Article 8ab(5) of Directive 2011/16 infringed Article 7 of the Charter and was
therefore invalid, in so far as the obligation for /awyers benefiting from a waiver to notify other intermediaries
resulted in the disclosure of the identity of the lawyer-intermediary and of his or her having been consulted by the
client.

185. However, the formulation of the question referred in the present case is slightly different from that posed in
the previous case. Indeed, the expression ‘a lawyer acting as an intermediary’ has been replaced by the expression
‘an intermediary bound by legal professional privilege subject to criminal sanctions under the national law of that
Member State’.



186. Accordingly, in the present case the referring court intends to inquire: (i) as to whether the right of a waiver
on account of professional secrecy, set out in Article 8ab(5) of Directive 2011/16, is restricted to lawyers or can be
granted to other categories of professionals, if those categories enjoy such protection under national law; and (ii) if
the latter, as to whether Article 8ab(5) of Directive 2011/16 is invalid, for a breach of Article 7 of the Charter, in so
far as it requires those professionals to notify other intermediaries of their reporting obligation, thereby disclosing
their identity and their having been consulted.

187. I shall examine these two issues in turn.

1. Personal scope of the right to a waiver

188. The first issue that arises is whether, under Article 8ab(5) of Directive 2011/16, Member States can grant a
waiver only to lawyers or also to other categories of professionals who are subject to a form of professional secrecy
under national law.

189. The interpretative doubt stems, first and foremost, from the fact that a textual and comparative analysis of
Article 8ab(5) of Directive 2011/16 offers no clear-cut answer to that question.

190. On the one hand, the majority of the language versions of that provision include terms which are generic, and
thus do not cover only the confidentiality rights accorded to lawyers. (120) In addition, a broad reading of the
scope of the right to a waiver could be considered consistent with the fact that (i) such scope is determined through
a renvoi to the laws of the Member States and (ii) the second subparagraph of that provision refers to the generic
term, in plural, ‘professions’.

191. On the other hand, however, a significant number of language versions (Greek, English, Maltese, Romanian
and Finnish) include a term that is specific for lawyers. In addition, whereas an interpretation of the term as
restricted to lawyers would be compatible with all language versions, the opposite would not be true. Furthermore,
Article 8ab(14) (in the Greek, English, Maltese, Romanian and Finnish versions) includes a reference to professional
secrecy, and not to legal professional privilege, which may be taken to indicate that the term used in paragraph 5
of the same provision has a very specific connotation and, as a consequence, narrower scope.

192. Unfortunately, a contextual and historical interpretation of Article 8ab of Directive 2011/16 and an
examination of the the Member States’ subsequent practice also do not provide unequivocal guidance.

193. First, an examination of Directives 2011/16 and 2018/822 in their entirety offers little clue as to the scope
ratione personae of the waiver. As regards Directive 2011/16, the only reference to the legal professional privilege
is in Article 8ab(5) itself. In addition, the preamble of Directive 2018/822 sheds no further light on the concept,
since the term ‘legal professional privilege’ is only referred to in recital 8 thereof, which, however, contains no
useful information for its interpretation.

194. Second, the travaux preparatoires referred to by the parties do not offer a clear direction either. However,
some passages of the Impact Assessment appear to indicate that, for the Commission, the concept of ‘legal
professional privilege’ included in its proposal for a directive concerned only that recognised in relation to
lawyers. (121) In that regard, the Commission adds that the text of the proposal which its services worked on and
proposed to the College of Commissioners for adoption was drafted in English (which includes the technical term
‘legal professional privilege’).

195. In that connection, it can hardly be disputed that the term ‘legal professional privilege’ relates specifically to
the activities of lawyers, attaching a privilege of confidentiality to lawyer—client communications. That specificity is
confirmed, inter alia, by the case-law of the EU Courts, (122) and of the ECtHR. (123) To the best of my
knowledge, that is also true at global level. (124) For example, in a nhumber of jurisdictions the issue arose as to
whether tax accountants could claim legal professional privilege when advising clients on legal issues but, at least
in the cases I am aware of, that claim was consistently rejected. (125)

196. That restrictive approach to the concept of ‘legal professional privilege’ appears consistent with the historical
foundations of that principle. As Advocate General Poiares Maduro wrote, ‘it is possible to find traces of it “in all
democracies” and in all eras ... From that point of view, if lawyers’ secrecy merits recognition in the Community
legal order, that is quite simply because it has its roots in the very foundations of European society’. (126) Legal
scholarship appears to confirm those considerations. (127)

197. However, as explained, the term ‘legal professional privilege’ and its close equivalents are only employed in
some language versions of Directive 2011/16. Thus, that element, albeit important, cannot be considered to be
determinative.

198. Third, the detailed information provided by the Council and the Commission in reply to a question from the
Court concerning the manner in which the Member States transposed, at national level, Article 8ab(5) of Directive
2011/16 does not give us a clear indication. Indeed, numerous Member States did limit the possibility for lawyers
to obtain a waiver. However, a number of other Member States did not define, in the implementing national law, the
precise professions which may benefit from a waiver, since the relevant provisions provide for a simple renvoi to
the rules on professional secrecy that are included in sectorial legislation. That, I understand, makes it possible for
other categories of professionals to obtain a waiver, where national legislation so provides.

199. In the light of the above, I have to conclude that a textual, comparative, contextual and historical
interpretation of Article 8ab of Directive 2011/16, as well as an examination of its transposition at national level,
does not make it possible to identify, with reasonable certainty, the meaning of the term ‘legal professional
privilege’ (and the corresponding terms included in the other language versions of the directive). Hence, in this
situation of a relative lack of clarity, it seems to me that, to determine the proper interpretation of that term, one
must turn to the object and purpose of Directive 2018/822.

200. As stated in point 25 above, the aim of Directive 2018/822 is to enhance transparency in the field of taxation,
by allowing Member States’ tax authorities to obtain comprehensive information about potentially aggressive tax
arrangements, in order to enable those authorities to react promptly to harmful tax practices, for instance by
enacting legislation to close loopholes in the regulatory framework. To that end, Directive 2018/822 introduces a



mandatory disclosure regime, coupled with an automatic exchange of information between the Member States’
authorities.

201. Against that backdrop, it seems to me that six distinct reasons favour an interpretation of the term ‘legal
professional privilege’ that is, in principle, restricted to the confidentiality protection that is typically recognised to
in relation to lawyers.

202. First, the mandatory disclosure regime established by Directive 2018/822 is, as explained in points 166 and
167 above, fundamentally based on the reporting obligation placed on the intermediaries. As noted by Advocate
General Rantos, the reporting obligation on the intermediaries ‘constitutes the cornerstone of that system and any
limitation on its functioning would risk undermining the very core of the objectives of Directive 2011/16". (128) In
fact, it is clear that the reporting obligation placed on the taxpayers themselves is, within the scheme of Directive
2018/822, only a ‘second best’. (129)

203. I agree. Giving the Member States the possibility to grant waivers to various categories of intermediaries
could, therefore, significantly affect the effectiveness of the system set up by Directive 2018/822. In fact, it would
suffice to grant a waiver to one or a few specific categories of professionals (such as auditors, accountants and/or
tax consultants) to have a rather substantial part of the natural and legal persons falling within the definition of
‘intermediaries’ being exonerated from the reporting obligation.

204. This problem seems compounded by the fact that Directive 2018/822 did not include any real criteria,
specifications or limits for the categories of professionals to which Member States could grant a waiver. (130) The
renvoi to the national legislation in that regard is complete and unqualified, which would result in Member States
enjoying near-unfettered discretion on that point.

205. Second, allowing Member States complete freedom as to the categories of professionals who may benefit from
a waiver would likely introduce an element of distortion in the internal market. Indeed, the ‘variable geometry’ in
the application of Article 8ab(5) of Directive 2011/16 could encourage some professionals in this field to establish
themselves in one of the Member States whose national legislation grants them immunity from the reporting
obligation (and thus at no risk of penalties). This could also lead, were some Member States to be particular liberal
on this matter, to the creation of some ‘safe harbours’ within the European Union for professionals specialising in
aggressive tax arrangements.

206. Third, a wide scope of the waiver would introduce a difference between, on the one hand, the EU system and,
on the other hand, (i) the system envisaged in the related OECD acts, which provided a source of inspiration for
Directive 2018/822,(131) given that those acts include exceptions to rules on disclosures only where necessary to
protect the confidentiality of lawyer—client communications; (132) and (ii) the three mandatory systems of
disclosure that existed at Member State level when Directive 2018/822 was proposed by the Commission and then
negotiated at the level of the Council (namely, in Ireland, Portugal and the United Kingdom).

207. Indeed, according to Annex 7 to the Impact Assessment, which described the main features of the Irish,
Portuguese and United Kingdom systems, all three systems included an exception to reporting obligations that was
limited to lawyers. In this context, it is also interesting to note that both the Belgian Government and the Council
stated at the hearing that the system of disclosure in place in the United Kingdom at the time constituted one the
main models of reference during the negotiations which led to the adoption of Directive 2018/822.

208. Fourth, at the hearing, the Council stated that, in the legislative process, the view was taken that some
leeway had to be given to the Member States with regard to the scope of the waiver, in order to enable them to
comply with the Charter and with the case-law of the ECtHR. However, I note that neither the Charter nor the case-
law of the ECtHR requires the protection of legal professional privilege to be extended to professions other than
lawyers. Thus, although the Council did not take a formal position on the interpretation to be given to
Article 8ab(5) of Directive 2018/822, its observations support the view that the EU legislature intended to endorse
the restrictive approach proposed by the Commission with regard to the scope of the waiver.

209. Fifth, a restrictive reading of the term ‘legal professional privilege’ appears more in line with the well-
established interpretative principle according to which exceptions to EU rules of general application must be
interpreted strictly. (133) That seems to me all the more appropriate, in the present case, since the derogation at
issue affects — as indicated in points 166, 167 and 202 above - a central aspect of the system introduced by
Directive 2018/822: the obligation for intermediaries. As such, a broad interpretation thereof would have the
potential to affect significantly the ability of that system to achieve the objectives pursued by the EU
legislature. (134)

210. A broad and flexible reading of the scope ratione personae of the waiver appears to go against the clear
indication of the European Parliament, which, as stated in recital 4 of Directive 2018/822, ‘has called for tougher
measures against intermediaries who assist in arrangements that may lead to tax avoidance and evasion’.

211. Sixth and final, a restrictive reading of the term ‘legal professional privilege’ appears to be indirectly
supported by the judgment of the Court in Orde van Viaamse Balies.

212. In that judgment, the Court started its analysis by interpreting Article 7 of the Charter in the light of the case-
law of the ECtHR concerning Article 8(1) ECHR, a provision which ‘protects the confidentiality of all correspondence
between individuals and affords strengthened protection to exchanges between lawyers and their clients’. Like the
ECHR provision, Article 7 of the Charter also - the Court ruled - ‘covers not only the activity of defence but also
legal advice [and] guarantees the secrecy of that legal consultation, both with regard to its content and [with
regard] to its existence’. Therefore, the Court found that ‘other than in exceptional situations, [clients] must have a
legitimate expectation that their lawyer will not disclose to anyone, without their consent, that they are consulting
him or her’. (135)

213. Having said that, the Court went on to emphasise that the ‘specific protection” which Article 7 of the Charter
affords to lawyers’ legal professional privilege ‘is justified by the fact that lawyers are assigned a fundamental role
in a democratic society, that of defending litigants ... That fundamental task entails, on the one hand, the
requirement, the importance of which is recognised in all the Member States, that any person must be able,




without constraint, to consult a lawyer whose profession encompasses, by its very nature, the giving of
independent legal advice to all those in need of it and, on the other, the correlative duty of the lawyer to act in
good faith towards his or her client .... (136)

214. In my view, the reasons which led the Court to afford extensive protection, within the system set up by
Directive 2018/822, to legal professional privilege do not apply to the activities of professionals (such as
accountants, auditors and tax advisors) who do not participate in the administration of justice and, as such, whose
communications with their clients do not benefit, under Article 7 of the Charter and Article 8 ECHR, from any
strengthened protection with regard to their confidentiality.

215. It follows from the above that, in my view, the term ‘legal professional privilege’, within the meaning of
Article 8ab(5) of Directive 2011/16, should receive a restrictive interpretation, being concerned only with lawyers.
216. Admittedly, an objection could be made to the effect that such an interpretation may not be fully reflected in
certain terms used in that provision (‘professions’), and in line with the fact that, to determine the exact scope of
the protection, the provision operates a renvoi to the Member States’ national laws.

217. However, those objections are unpersuasive.

218. As pointed out by the Commission at the hearing, in some national systems, there are different professionals
which fit the definition of ‘lawyer’ and whose communications with clients are, under national law, protected by
confidentiality. (137) One obvious example is the Irish legal system, where one finds solicitors and barristers. In
addition, certain countries extend the confidentiality protection to the activities of in-house counsel, as a matter of
principle or where admitted to the bar. Last but not least, the object of the protection (type of communications),
the extent of the protection (for example, possible limits to the confidentiality, or exceptions for certain fields of
law) may also vary from Member State to Member State. (138)

219. Additionally, some national systems provide for specific situations in which, exceptionally, non-lawyers (such
as, for example, university professors or tax accountants) are treated in the same way as lawyers and are, thus,
permitted to provide legal advice to clients and represent them in court. In those (limited) circumstances, it seems
to me that those professionals may also be entitled to benefit from a waiver under Article 8ab(5) of Directive
2011/16.

220. These considerations may therefore explain the wording of that provision.

221. In the light of the above, I take the view that, under Article 8ab(5) of Directive 2018/822, Member States may
give intermediaries the right to a waiver in relation to filing information on reportable cross-border arrangements
only where the reporting obligation would be in breach of the legal professional privilege which, under the national
law of that Member State, is recognised in relation to lawyers and other professionals which are, in exceptional
circumstances, treated in the same way as lawyers.

2. Lawfulness of the requirement to notify other intermediaries

222. If the Court were to agree with my assessment above, there would be no need to deal with the second issue
raised by the referring court’s fourth question. By contrast, if the Court were to disagree with me in that respect,
and consider that Member States may grant waivers to professionals others than lawyers, even in circumstances
going beyond those explained above, then it would also have to address that issue.

223. Unlike the referring court’s fifth question, its fourth question concerns one specific aspect of the system
introduced by Directive 2018/822: the obligation, by intermediaries (other than lawyers) which benefit from a
waiver, to notify other intermediaries of a reporting obligation potentially (139) incumbent upon them under
Article 8ab of Directive 2011/16. The question raised is thus whether that specific aspect of the system introduced
by Directive 2018/822 creates unjustifiable interference with the intermediaries’ right, under Article 7 of the
Charter, to keep confidential their identity and the fact that they have been consulted by the client.

224. In my view, the answer to that question should be in the negative.

225. As stated in points 132 to 134 above, I have no doubt that the rules introduced by Directive 2018/822 give
rise to interference with the intermediaries’ rights protected by Article 7 of the Charter and, in particular, with the
right of keeping their professional communications confidential. (140) However, I am also of the view that that
interference is justified by the objectives of general interest pursued by the legislation in question.

226. I come to the same conclusion concerning the specific aspect concerned by the fourth question referred. As
explained in points 211 to 213 above, the strengthened protection which the Court recognised in relation to the
legal professional privilege in Orde van Vlaamse Balies stems from the specific function that lawyers exercise in
advising and representing clients. However, professionals such as accountants, auditors and tax advisors do not
exercise such a function. Some of the applicants in the main proceedings agreed in that respect.

227. Therefore, I am unconvinced by the ICFC's contention that, pursuant to Article 7 of the Charter, such
professionals should be entitled to the same level of confidentiality protection that is recognised in relation to
lawyers. My views find additional support in the EU, ECtHR and extra-EU case-law referred to in point 195 above.
228. That is not to say, obviously, that those professionals do not perform activities which are - generally
speaking - also in the public interest, or that their dealings with clients should not, in principle, remain confidential.
It only means that their functions are of a different nature from those of lawyers, and that their communications
with clients do not require the particularly high level of confidentiality that is generally recognised in relation to
lawyer—client communications. (141)

229. In particular, given the complexity of tax legislation and the significant filing burdens placed on undertakings
by such legislation, the fact that a taxpayer has consulted an accountant, auditor or tax advisor is hardly surprising,
let alone suspicious. In my experience, that type of consultation is generally regarded as being part and parcel of
running a business. Therefore, the fact that one intermediary has, in some very specific circumstances, to disclose,
to some other intermediary, his or her involvement in the tax-planning activities of a given taxpayer does not
appear to me, for the reasons explained, to give rise to unacceptable interference with the intermediaries’ right
flowing from Article 7 of the Charter, including the right to keep professional communications confidential.



230. Accordingly, I take the view that the EU legislature has not made a manifest error when attempting to strike a
balance between the right of intermediaries (other than lawyers) to confidentiality of their communications and the
general interest of combating aggressive tax planning and preventing the risk of tax avoidance and evasion.

231. Consequently, the examination of the fourth question referred also did not reveal, in my view, any aspect of
the system introduced by Directive 2018/822 that may call into question the lawfulness of that instrument.

V. Conclusion

232. In conclusion, I propose that the Court answer the questions referred for a preliminary ruling by the Cour
constitutionnelle (Constitutional Court, Belgium) to the effect that the examination of those questions has not
disclosed any issues affecting the validity of Council Directive (EU) 2018/822 of 25 May 2018 amending Directive
2011/16/EU as regards mandatory automatic exchange of information in the field of taxation in relation to
reportable cross-border arrangements.
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